No. 2845 
IN THE 


United States Circuit Court of Appeals - 


THE UNION BRIDGE & CONSTRUCTION COM- 
PANY, a corporation, 


Plaintiff in Error, 


VS. 


T. H. MOORE, 


Defendant in Error. 


On Writ of Error to the District Court of the 
United States for the District of Oregon. 


VOL. Il. 


TRANSCRIPT OF RECORD. 
CEIVED 


AUG 29 1913 i j [ 2 r) 
| | i, Sir is 


Cytd-4 5 
No. 2ate 


IN THE 


United States Circuit Court of Appeals 


THE UNION BRIDGE & CONSTRUCTION COM- 
PANY, a corporation, 


Plaintiff in Error, 


VS. 


tes MOORE, 
Defendant in Error. 


On Writ of Error to the District Court of the 
United States for the District of Oregon. 


NOV II 


TRANSCRIPT OF RECORD. 


IN THE 


United States Circuit Court of Appeals 


THE UNION BRIDGE & CONSTRUCTION COM- 
PANY, a corporation, 


Plaintiff in Error, 


VS. 


T. H. MOORE, 
Defendant in Error. 


Names and Addresses of Attorneys 
upon this Writ: 


For the Plaintiff in Error: 


4 Send, Yeon Bldg., Portland, Ore. 


For the Defendant in Error: 


Giltner & Sewall, Yeon Bldg., Portland, Ore 


INDEX 


Eage 
Bill of Exceptions—Stipulation to Amend............ 229 
iilitot deeceptrons— Order Amending... Z20 
Clerle’s (CeibnSicai re aya: aie eee eee enn nee sesh 247 
HOS LICR oe Sree 234 
Die pars ttihoral SAS ae eRe oreo 240 
Depectiomeo: Carl C@anloren <.....2....2t2 eee 236 
[Die POSU Onl He Ke) nt) ett Siete ene Pe ere eye e 241 
gem aicmatnoentbot PE NCEptionS:.....- 2c: ZY) 
Olay rameinclinie IECORC | 2...4..-.22.--2cc20ceendecdeeesoreeet 259 
@icemesiencine, Minie to File Record es: 245 
Oneness ml tees Minne to ile Record. eee. 246 
Pece@i@—— Onder NAMES 222.2202 ccssoorssensceereeeeenene Zoo 
iecomd——Order Extending lime to File......20. 245 
Record—-Order Enlarging Time to File................ 246 
Smilomon to Amend Bill of Exceptions......_..... 229 
Smmicion) tonamend: | raiscript...:.2...-.-.--eeeeec 232 


fiirancem pt. = stipulation to Ainend 2. ...aee 232 


. 


thenemweseaahy tiled i said Cour, a Stipulation, 


Pind aiterwards, to wit, on the 22 day of July, 1913, 


in words and figures as follows, to wit: 
[Stipulation to Amend Bill of Exceptions. | 


Imrie Distiict Cowrt of the United States for tic 
District of Oregon. 
are TOORTE, 
ee levimatelt te 
VS. 
EONS RMDGES< CONSTRUCTION COM 
PANY, a corporation, 
[Denenalenine. 


It is hereby stipulated and agreed by and between 
Giltier & Sewall, attorneys for the plaimtit and F. 5S. 
Sci, attorney for the detendant, that wiliereas the 
Bill of Exceptions as settled, allowed and filed in the 
above entitled action 1s incorrect and fails to contain 
peetiesnoudraid as it was intended 10 comm, all on 
the testimony introduced by both parties at the trial 
of said cause; and whereas, at the trial of said cause 
the plaintiff introduced in evidence the testimony of 
one J. H. Piltz and his deposition, which said testi- 
mony and deposition was read to the jury in said 
cause; and whereas, the plaintiff also introduced the 
deposition and testimony of one Carl Carlgren at the 
trial of said cause, which was likewise read to the 
jury in said cause; and whereas the said Bill of Excep- 
tions as settled and allowed does not inelude the tes- 
timony or depositions of either of said witnesses; 
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NOW, THEREFORE, it is hereby stipulated and 
agreed that the said Bill of Exeéptions Gita) aime 
amended to include the said testimony and deposi- 
tions of said witnesses by inserting the same and at- 
taching the same to and making the said testimony 
and depositions a part of the said Bill of Exceptions. 
Dated July 22nd ae: 

GILTNER & SEW eis 
Attorneys for Plaine 
Pao Or NaN, 
Attorney for Defendant. 


[Endorsed]: Stipulatiom Filed july 2270 Oa 
A. M. CANNOT 
Clerk U. S. District Comiam 


And afterwards, to wit, on the 22 day of July, 1913, 
there was duly filed in said Court, an Order, in 


words and figures as follows, to wit: 
[Order Amending Bill of Exceptions. ] 


In the District Court of the Umited States for wd 
District of Oregon. 
TNO @ iia 


Plaines 
vs. 


UNION BRIDGE & CONSTRUCTION eG 
PANY, a corporaion, 
Defendant 
Now, at this time comes Giltner & Sewall, attor- 
neys for plaimtitf in the above entitled actiony@imd 
based on the stipulation of counsel on file herein, 
moves the Court that the Bill of Exceptions hereto- 
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fore settled, allowed and filed in the above entitled 
cause be amended, so as to include therein the testi- 
mony and depositions of two witnesses on the part of 
Utemplantatr, towit: |. H. Piltz and Garl)Carleren ; 
which said testimony and depositions were intro- 
duced in the evidence at the trial of said cause and 
were vedio the jury; and it appearing to the Court 
that the said depositions and testimony should prop- 
Cipeappeir in the bill of Exceptions, and that 
through inadvertence and oversight the same were 
overlooked and were not included in and do not ap- 
pear as part of the record and proceedings in said 
sill of Exceptions; 

Now, Pieretore, it is hereby ORDERED that the 
caidesilivot lexceptions heretofore settled, allowed 
and filed in this cause be amended by inserting and at- 
taching thereto the testimony and depositions of the 
CMaewuiimesses, | Fl, Piltz and Carl Carleren intro- 
duced at the trial of said cause, so that the said Bill 
of Exceptions shall contain a true and correct record 
of the proceedings had in said cause. 
academy 220d, 1913. 

Chas. -E. WOLVERR@N, 
Judge. 

emdercedl: Order Wiled july 22, 1913: 

Aoi CANON. 
Glerk U.S) Distiemeourt, 


And aiterwards, to wit, on the 22 day ot July, 19153, 
there Was duly tiled in said Court, a Stipulation, 


in words and figures as follows, to wit: 
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[Stipulation to Amend Transcript. ] 


In the District Court of the United States for the 
District of Oregon. 
Tee OOK, 
Plantae 
VS. 
UNION BRIDGE & CONSTRUCTION (CGae 
PANY, a. corporauiouy 
Defendant. 


It is hereby stipulated and agreed by and between 
Giltner & Sewall, attorneys for the plaintiff, and F. 5S. 
Senn, attorney for the defendant in the above entitled 
cause, as follows: That, Whereas, the Bill of Excep- 
tions heretofore settled, allowed and filed in said 
cause has been, by order of Court, amended this ideas 
so as to include the testimony and depositions of two 
witnesses on the part of the plaintiff, towit: J. H. 
Piltz and Carl Carleren; the same haviico een 
through inadvertence and oversight omitted from 
the said Bill of Exceptions; and Whereas, the Trans- 
cript of Record, this day served on the Plaintiff, con- 
tains a copy of the Bill of Exceptions as it was form- 
erly settled, and without the amendments thereto; 

Now, Therefore, it is agreed that the said Iiame= 
cript of Record may be amended by attaching thereto 
and including therein a copy of the Amended Bill of 
lceptiomse 
Dated jaly 2am tors: 

GRETNER@ SE WADIE 
Attomievs for Platine 


us. be H. Moore WAS 


Fos. SERGN, 
Attorney for Defendant. 


endorsed) sorpulation. Filed julye227 1915. 
A. M. CANNGN, 
Clerk US Dictircrs Gorn: 


And afterwards, to wit, on the 22 day of July, 1913, 
there was duly filed in said Court, an Order, in 


words and figures as follows, to wit: 
[Order Amending Record. ] 


erie District Com? of the Umited States for tlic 
iggacl 0; Orecon, 
TW, We WEOSOUR IES 
Pilaatin. 


VS. 
PONS ERIDGESS CONSTRUCTION COM- 


PANY, a corporation, 
Defendant. 


ome, at this time comes F. S. Senn, attorney for 
iicmlerendam: above tained, and based on the stipu- 
lation of counsel on file herein, moves the Court that 
the said defendant be allowed to amend the Trans- 
cmpimotenecord in the above cause by attaching 
thereto and inserting therein a copy of the Amended 
Pilsor Macceptionseaind itvappearing to the Court that 
the Court has this day allowed an amendment to be 
made to the Bill of Exceptions heretofore settled, al- 
lowed and filed, and that the printed Transcript of 
Record comtains a copy of the Bill of Exceptions as it 
was formerly settled, and without the amendments 


thereto: 
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Now, Therefore, it is ORDERED) that theweam 
Transcript of Record in the above cause may be 
amended by attaching thereto and including therein 
a copy of the Amended Bill of Exceptions. 

Dated July 22ndeelo is 
CHAS. E. WOLYVER TOM 
Judge. 
[Endorsed |; “Order eailed | tly 22a): 


A. M. CANNON, 
Clerk U.S. District Couns 


And afterwards, to wit, on the 9 day of Aprilia 
there was duly filed in said Court, a Deposition, 
in words and figures as follows, to wit: 

{ Deposition. | 
In the District Court of the United States for the 
District of Oreo, 
TREN, AVAGO NE 8, 
Plaintiir 
VS. 
UNION BRIDGE & CONSTRUCTION Vee 
PANY, a corporation, 
Defendant. 


It is hereby stipulated and agreed by and between 
the parties hereto, acting through their respeeiae 
attorneys, that the deposition of Carl Carlgren, a wit- 
ness on behalf of the plaintiff, may be taken in the 
City of New York, in the State of New York, before 
L. L. Pierce, at the New Work Commty Bamlk, coinren 
of 8th Avenue and 14th Street, upon the direct, cross 
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and redirect interrogatories hereto attached and made 
part hereof, and such other questions as may be asked 
by attorneys for either side who may be present. 

It is further agreed and stipulated that said wit- 
ness shall first be duly sworn to tell the truth, the 
whole truth and nothing but the truth; and there- 
after said interrogatories shall be propounded by said 
L. L. Pierce to said witness and said witness shall 
make answer thereto; that said interrogatories, to- 
gether with the answers of said witness thereto, shall 
be reduced to writing in the presence of the witness 
andeeata al: LL. Prerce,and shall thereafter be signed 
and subscribed by said witness; that thereafter the 
See ew ietctce cat! attach his certificate tomsaid 
deposition, showing that the same was taken before 
him according to the terms of this stipulation, and 
shall issue the same under his seal and shall cause 
the said deposition to be sealed up in an envelope and 
@lamencedntotie Clerk of the above ennitied Coust at 
Portland, Oregon; and that thereafter the said depo- 
sition may be used upon the trial by either party here- 


to, subject to any and all legal objections which may 
Pemmierposed hy etther party hereto upon the trial of 
said action, except that no objection shall be made 
on the ground that the question is leading or as to the 
form, time, place and manner of taking said deposi. 
tion, which are hereby waived. 
Dated at Portland, Oregon, March 8, 1913: 
(odjGlbi NER @ SEW Ag 
Attormeys for elammtitt, 
GeV ILBUK © SPEMGiR. 
Attorneys for Defendant. 
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[ Deposition. | 


In the District Court of the United States for the 
District of Oregon. 
Po. MOORE, 
Plaintiiae 
VS. 
UNION BRIDGE & CONSTRUCTION Ome 
PANY, a corporation, 
Defendant. 

Deposition of Carl Carlgren, a witness on behalf of 
the plaintiff, taken before L. L. Pierce, Commissiomei 
at No. 128 Broadway, in the Borough of Manhattan, 
in the Citv, County and State of New York, oii 
28th day of March, 1913. 

The said Carl Carlgren, having been fireo edie 
sworn, did depose and say:— 

Ist Interrogatory. Please state your nanie jae 
residence and occupation. 

Answer. Carl Carlgren; 32; Market Hotel( aes 
West 13th Street, Manhattan, New York City; Gime 
penter. 

2nd Interrogatory. Do you know T. H. Moore, the 
plaintiff in this action? 

Answer. Yes. 

3rd Interrogatory. Were you ever in the emplovaan 
this defendant while it was constructing a_ bridge 
known as the Broadway Bridge, across the Willam- 
ette River in Portland, Oregon? 

Answer. Yes. 


4th Interrogatory. Were you working for the de- 


vs. T. H. Moore DRT 


fendant on and before October 2nd, 1911, on the said 
bridges 

wiser. | \ CS. 

5th Interrogatory. Do you know of the plaintiff, 
Tee Moore, being hurt on a staging leading imem 
tie coiferdam to the bank of the river On theeasmend 
of said bridge on or about October 2nd, 1911? 

Answer. Yes. 

6th @mterrogatory. If wou answer the last ques- 
tion by “Yes,” state, if you know of your own knowl- 
edge, how it happened. 

Answer. I did not see the accident. I was work- 
ing on the job about the time but I am not sure that 
I was working there that day. 

7th Interrogatomy.) State, if you: know, emahesher 
there was a temporary staging built from the coffer- 
Gampso. the bank of the river on or about October 2, 
WS) ial 

maiswer es, there was. 

Simi imterrogatory. Describe the stacine and how 
and of what it was made. 

Answer. It was made of cement from lumber about 
1% inches thick by about 3 feet and six inches wide. 
This staging ran from the top of the cofferdam on to 
the river bank and it was about 10 or 12 feet long. I 
dowmotsnentember whether there were any supports 
under this or not. It had no railing on the side. Vhe 
bowidseaad bec wsed for cement forme amd the 
Poomdsehademals sticking up in them. “Uhre dis all I 
know about the staging. 


cTimnwerecatory. What was the color of the 
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boards that composed it? 

Answer. They were discolored with cement. 

10th Interrogatory. What had these boards been 
used for, if you know, before being used in the stag- 
ing? 

Answer. Cement forms. 

11th interrogatory. What was the staging used 
for? 

Answer. Used by the men taking forms off of the 
cofferdam and piling the planks up on the bank. 

12th Interrogatory. Was there any other way of 
carrying lumber or timbers from the cofferdam to the 
bank of the river and from the bank of the river to 
this cofferdam, than by this temporary staging? 

Answer. No. 

13th Interrogatory. What were Mr. Moore and 
the other men sent to do on the cofferdam on the 
morning of the accident, if you know? 

Answer. I do not know. 


Cross Interrogatories. 


©. To which pier do you refer to in your die 
examination? 

A. East side pier. 

Q. On what side of the cofferdam was the staging, 
if any? 

A. On theterciecide: 

‘Q. Was it on the north side of the cofferdam? 

A. No, onthe east side 

©. Was not this staging used for the men to walk 
from the bank out to the scow and to the ladder and 
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was it not used for the men in going and coming from 
their work to get out into the river? 

A. No, there was a stairway built for the men to 
eo out from the railroad down to the river and the 
float at the foot of the stairway. 

©, State any other fact which might throw any 
light on this accident. 

A. That is all 1 know about it. 

O. How far was the float from the cofferdam? 

Pemcrol o fect, 

Ore dite Todtsyou say was 6 ors feet trom the 
bagicrotathe Tiner. 

No, the float was against the river bank. 
How far was the cofferdam from the ladder? 
About 30 feet from the ladder. 


Do you know whether there were any nails 


OPO 


sticking up in this particular staging? 
A. Idonot. I do not remember. 


CARL CARUEGR EM, 


Sworn to before me this ........ day of March, 1913. 
(Seal) LEWIS EP PIR Gir. 
Commissioner and Notary Public 
for Kings Co., New York. 


[Endorsed]: Deposition of Carl Carlgren. Filed 
eames, 1913. 
Andil CANEO 
Glerk Uss. Piste Court 


Fired aitervards, to wit, on the 2 dav of April, 1913, 
there was duly filed in said Court, a Deposition, 


in words and figures as follows, to wit: 
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[ Deposition. | 
In the District Court of the United States for the 
District of Oregon. 
TT TIaNLOORE, 
Plaintie 
VS. 
UNION BRIDGE & CONSTRUCTION 3G@ie 
PANY) a componatiom, 
Defendant. 

It is hereby stipulated and agreed by and between 
the parties hereto, through their respective attorneys, 
that the deposition of J. H. Piltz, a witness on behali 
of the plaintiff, may be taken at the offices of Giltner 
& Sewall, 1125 Yeon Building, in the City of Port- 
land, Oregon, before H. A. Van Horne, Notary Pub- 
lic, on the 8th day of March, 1913, between the hom 
of 10 o'clock A. M. and 6 P. M. or thereafter.” Pamies 
om aie UOpev ial, 

It is further agreed and stipulated that said wit- 
ness shall first be duly sworn to tell the truth, the 
whole truth and nothing but the truth; that said 
deposition shall be reduced to writing and the signing 
of the same by said witness shall be waived; that said 
deposition shall be sealed up in an envelope and ad- 
dressed to the Clerk of the above entitled Court at 
Portland, Oregon; and that thereafter said deposi- 
tion may be used on the trial of said action by either 
party hereto, subject to any and all legal objections 
which may be interposed by either party hereto upon 


the trial of said action, @xcept that we obiection Sil 
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be made on the ground that or as to the form, time, 
place and manner of taking said deposition, which 


said last are hereby waived. 


Darediat Portland, Oregon, March 4, 1913: 
GILTNER @SB\V22eg 
Attorneys for Plaintiff. 
WILBUR and’ SPRiNGirike 
Attorneys tor Detendain: 


imeeheOusirict Court of the United States for the 
District of Oregon. 


| Deposition of John Piltz. | 


elie VO Ri, 
Pepin, 
vs. 
GON BRIDGE & CONSTRUCTION COME 
PAO. 4 corporation, 
Derendanite, 


few KE MEMBERED, thet pursuant to the an- 
nexed stipulation, the said witness, John H. Piltz, ap- 
Poimeteperore mie on March 8, 1913, at 10:00%0 clock 
a. m., at the offices of Giltner & Sewall, 1125 Yeon 
Building, in the City of Portland, Oregon, the plain- 
tiff appearing by Mr. Giltner of counsel for plaintiff, 
and the defendant appearing by Mr. Senn of counsel 
for defendant. 


Said witness, John H. Piltz, being first duly sworn 
by me to tell the truth, the whole truth and nothing 
but the truth, deposed and said as follows: 
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Direct Examination. 
fey We GL TANI: 

State your name, age, residence and occupation. 

A. John H. Piltz; age forty; residence Berkelers 
California; occupation master mariner. 

‘Q. Are you acquainted with T. H. Moore, tlie 
plaintiff in this case? 

A. emi: 

QO. Are you acquainted with the Union Bridge and 
Construction Company a corporation? 

fae il aub0y, 

©. State whether or not you were in tie eimple. 
of this defendant company at that time? 

A. Iwas in the employ of the Union Bridge Com- 
pany off and on from about June, 1909, to aboutiaie 
middle of October, 1911. 

©. State if you were in their employ on or about 
the second of October, 1911. 

A. I was. 

QO. What position did you occupy there with these 
people 

A. Gang foreman. 

QO. Who was superintendent over you? 

A. James Dawson. 

©. Did you do any work upon what is known as 
the Broadway bridge across the Wiilamette river, in 
Portland, Oregon 

a lodia 

‘O. State whether or not you did any work on the 


fast end of thatbridee, on the coiferm dam, 
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 «6(es,. Sit. 

Q. Prior to the second day of October, 1911? 

Pee (eeorked om that East pier of and om for pos- 
sibly four months. 

Q. I wish you would state what you did there, tf 
anything, in regard to removing the cement forms 
from the piers and piling them on the bank of the 
river, and how it was done. 

A. When other work wasn't too pressing, we used 
to go over to the East pier, the gang,—sometimes two 
or three, sometimes five or six, removing these forms 
off of there and take them over to the bank, and pile 
them up; and to make it convenient we built staging, 
or a platform across there out of the old boards torn 
down, to walk across. 

Q. State whereabouts this staging was built, and 
state how it was built. 

Peeethersiagineswas built approximavely, vou 
might say, half way between the two piers, as near 
ieeolean cet it, and one end on a piece of board on 
itewcotter dani testing on the rocks, and the other 
end lying on an old log, the boards laid crossways. 
Were was a space there of some five or six feet of 
water. 

©. What was the color of the boards that com- 
posed this staging or runaway from the coffer dam 
tome river bank. 

A. Ordinary boards torn off the cement; usually 
that class of Jumber has got a whitish appearance. 

Ome to pur tioseniy: 
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A. IJ had it put up. 
QO. Were you present when it was done? 

A. I was around on the job, yes, sir. 

QO. State under whose orders these cement forms 
were taken off and the staging put up. 

A. My orders from Mr. Dawson were to go and 
remove what I got from the forms and pile it up on 
the beach in the quickest, convenientest way I could 
POMC Ouie 

QO. Were those boards piled on the beach, or scat- 
tered all over the beach. 

A. They were supposed to be piled up. 

Q. Were they piled up? 

A. The majority were, but there was a few stray 
ones scattered around, because the boards were being 
used for different purposes, as they were demanded. 

Q. What was this staging used for? 

A. Just to take the boards off of the forms over to 
the beach. 

Q. Do you remember when this was put up,— 
about what time, as to the second of October, 19il¢ 

A. I couldn't say exactly; somewhereas probably 
a week or so previous, possibly more than a week; I 
don't exactly remember the date. There has been 
half a dozen different stagings built there at that 


same pier, to my knowledge, at different times. 
Cross xamination. 
ty Mir SINE: 


What are vou doing now? 


A. Mister Mariner, come to sea for a livin 
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QO. How long since you worked for the Union 
Bridge Company? 

A. Somewheres about the middle of October, 
1911. 

Whats all. 

Witness excused. 


[Endorsed]: Deposition of John H. Piltz. Filed 
Epic.) 913. 
A. MD CANINON, 
ClerleU. S:. Distwtem Court 


And afterwards, to wit, on Wednesday, the 23 day of 
Nile 1903) the satire bein? the ....._- judicial day of 
the regular July, 1913, term of said Court; Pres- 
ent the Hononble CHAS. KE. WOLVERTON 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: 

[Order Extending Time to File Record. ] 
Bide District Court of the United Statcs for tee 
District of Oregon. 

No, 5568 


July 23, 1913. 
T. H. MOORE, 


Ni 


OAS BRIDGE & CONSTRUCTION, €O., 


Now, at this time, good cause appearing it is Or- 
dered that defendant’s time for filing the reeord and 
docketime this cause im the United States” Cirenit 
Con mote ppeals, nth Circuit, be and the same 
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hereby is enlarged and extended to and including 
Perenst lo, 1OUs: 
CHAS. E. WOLVER S08 
Judge. 
And afterwards, to wit, on Wednesday, the 13 day of 
August, 1913, the same being the thirty-third 
judicial day of the regular July, 1913, term of 
said Court; Present: the Honorable CI7asam 
WOLVERTON, United States District maa 
presiding, the following proceedings were had 


in said cause, to-wit: 
[Order Enlarging Time to File Record. ] 


‘Iu the District Court of the United States for ame 
District of Oregon. 
No. 5568 
Aniatist ogo lo: 


Tore MOCRIE 
Plann 


v. 
UNION BRIDGE & CONSTRUCTIONS Celie 
PANY, a corporation, 
Defendant. 
Now, at this time, good cause appearing, it is Or- 
dered that the time for filing and docketing defend- 
ants transcript of Record in the United States Circuit - 
Court of Appeals tor the Ninth Circuit, be amin 
same hereby is enlarged and extended to and includ- 
ine tlre Ist diy ot September, 1913 
CHAS. EE. WORMAIR TG Se 


Judge. 


No. 


IN THE 


United States Circuit Court 
of Appeals 


NINTH CIRCUIT 


THE UNION BRIDGE & CONSTRUCTION COMPANY, 
a Corporation, . 
Taiily 1 error, 


VS. 


T. FH. MOORE, 
Defendant in Error. 


Dlaintifé in Error’s Brief 


IN THE 


United States Circuit Court 
of Appeals 


NINTH CIRCUIT 


THE UNIGN BRIDGE & CONSTRUCTION Ct 


A Corrormon 


RANI S AISI AIDRISIESSIES, CYP AI Nie ons 
UPON THIS BRIEF: 
POR EA ieee 


Yeou Bidg., Poritand, Ore. 


FOR DEFENDANT I% ERROR: 


oN . 
GIR PNER @ SBWAtE, Yeon Bldy., Portland, Ore. 


INDEX. 


Statement of the Facts 
Points and Authorities 
JSST) 0 


STATEMENT OF THE FACTS. 


At the time of the accident the plaintiff-in-error 
was constructing a sub-structure of a bridge across 
the Willamette River at Portland, Oregon. This 
work consisted of sinking several concrete piers into 
the bed of the river. One of these piers was located 
near the east edge of the river. This particular pier 
was some thirty-five feet deep under the surface of 
the ground and projected twenty feet into the air. 
Around this pier there was built what is known as 
a coffer dam. ‘This coffer dam is an outer casing 
made of lumber which is constructed around the 
cement pier. The coffer dam is water-tight and its 
purpose is to keep the water away from the cement 
pier while the men are sinking the pier. The coffer 
dam was sixty-eight feet long and twenty feet 
wide. The cement pier was sunk inside of this 
coffer dam and was something like sixty feet by fif- 
teen feet. This coffer dam was constructed of tim- 
bers laid on top of each other, which timbers were 
bolted and nailed together. The timbers were about 
12x12 inches square. From the ground up to the 
top of the cement pier a lumber casing or form had 
been constructed. This casing or form was made of 
some 2-inch planks, thoroughly bolted, into which 
the cement was poured and in this way the cement 
pler was projected into the air until the necessary 
height was reached. 

At the time of the accident to the defendant- 
in-error herein, the concrete work on this pier had 
been finished and the defendant-in-error and sev- 
eral of the other employees of this plaintiff-in-error 
were engaged in tearing down this form or outer 
casing of the pier and in pulling out the timbers 


6 


which were built around the cement pier and which 
comprised part of the coffer dam. ‘The employees 
at the time of the accident had torn off all the 
planking to the level of the water or ground. For 
this purpose they were using crowbars, picks and 
also a donkey engine. Whenever a plank was so 
solid that they could not break it loose with a 
crowbar or pick, they fastened the end of a chain 
to it and by means of the donkey engine pulled the 
plank or sill from its fastenings. After the planks 
were torn loose,the employees would sometimes carry 
them to the bank. Other times, if they would drop 
into the water, they would be towed around the 
coffer dam. At the time of this accident, which 
occurred on October 2nd, 1911, this defendant-in- 
error was engaged in helping dismantle this coffer 
dam and at the time of the accident testified that he 
was carrying planks from the bank onto the coffer 
dam. He stated that this distance from the coffer 
dam to the bank was some six or seven feet and 
that there was some water there and that some 
planks had been thrown lengthwise of the coffer 
dam for him to walk upon. He stated that these 
planks were lying there when he started to work 
and that while walking across these planks he 
stepped on a nail which punctured his shoe and 
went into the ball of his foot, from which blood- 
poison resulted and later on the ball of his foot was 
amputated thru the instep. The plaintiff explained 
of what these planks consisted of, referring to page 
39 of the Transcript of Record. 

Q. You spoke of a log coming out here (mean- 
ing the coffer dam). Did it come clear from the 


bank to the coffer dam? 
A. No, siz, it did not reach to the coffer dam by 
a foot and a half or such matter. 
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Q. These planks were thrown on this log? 

A. Yes, the north end of these planks lay on 
that timber. 

Q. And this staging was about how far from 
the coffer dam? 

A. I presume about a foot and a half. 

Q. And how far was it from the bank of the 
river on the other side? 

A. Well, the water was very shallow there from 
the bank—it was probably two feet. 

Q. Then you would step from the coffer dam 
onto these loose planks that were thrown across 
the log? 

A. Yes, sir. 

Q. And walk across four or five, you say? 

A. Yes, sir. 

Q. And then you would step a distance of two 
feet on the bank? 

A. It would probably be two feet, I don’t know 
exactly. 

Q. There would be water between the staging 
and the bank, a little? 

A. The planks were not erected close together 
or anything. They were probably two or three 
inches apart—something lke that. They wasn’t 
placed up close together. 

@. Were they in perfect line or scattered 
around ? 

A. Oh, yes, they were in perfect line. 

Q. But they were not spiked down or nailed 
down, or anything like that? 

A. No, sir; they wasn’t spiked down. 

Q. Do vou know how they got there? 

Eee; Sil". 

On page 43 of this Transcript of Record we have 
the following questions: 
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@. Now, you say these planks here, there were 
four or five of them, how wide were they? 

A. Well, they were 2x6 or 2x8. I wouldn tiga 
positively which. 

Q. That is, they were 6 or 8 inches wide? 

A. Inches wide—vesg, sit. 

@. And thev were just laid side by side? 

A, Yesren: 

@. Loose on these poles? 

A, Yes, sir. 

This was the only testimony as to the nature of 
this so-called stagmg upon which the plaintiff 
clauns he was injured. All the witnesses for the 
defendant—and there were four in number—stated 
that there was no staging there of any description. 

Chalfan and Hofstetter, the two employees who 
worked with the injured party at the time of the 
accident, both testifed that the injured stepped on 
a nail on the bank, and the engineer for the City of 
Portland stated that he came along there at about 
the time of the accident and saw the injured sitting 
on the bank with his shoe off. This the mjured 
also denied. All the witnesses, including the in- 
jured, testified that the plaintiff-in-error did have 
a regular plankway, bolted down with a railing on 
it on the north side of this coffer dam. This was 
the staging provided by the bridge company for use 
by its employees and all the witnesses, except the 
injured man, stated that this was the one which 
was used to carry planks on and for ingress to and 
egress from this coffer dam. 

From this testimony of the plaintiff—and he 
was the only witness that testified about the stag- 
ing upon which he was injured—it appears that 
there were four or five planks from 12 to 14 feet 
long, 6 to 8 inches wide and 2 inches thick laid flat 
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on the ground at one end and the other end was 
laying on an old decayed log which projected out 
from the bank toward the coffer dam. He stated 
that the planks were not close together, some of 
them were two or three inches apart. That they 
were of different lengths; that they were not even, 
nor were they nailed or stationary. 

There was a deposition introduced in evidence 
from a witness Piltz, who stated that he had built 
four or five stagings around this coffer dam prior 
to the time of the accident. He said that four or 
five men under him and himself went over to this 
coffer dam and built stagings around it at various 
times prior to the time of the accident and the 
witness Carlgren, whose deposition was also intro- 
duced, testified that there were stagings around 
this coffer dam. The Bridge Company does not con- 
tend that there were no stagings around this coffer 
dam. The testimony showed—and no doubt, the 
fact was—that while this coffer dam was in the 
course of construction, many stagings were built. 
Plantiff-in-error claims that this staging testified 
to by Moore, the injured, could not possibly have 
been the staging erected by Piltz, as Moore testi- 
fied that it was simply four or five planks that were 
taken from this coffer dam and thrown on the 
ground. After the introduction of all the testimony, 
the plaintiff-in-error moved for a directed verdict on 
the following grounds: 


(1) That there was not sufficient evidence of 
negligence to be submitted to the jury. 


(2) That this platform or walkway upon which 
the injured testified he was injured was not of a 
permanent nature, as it was merely three or four 
planks thrown side by side by the employees them- 
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selves, and even though there was a nail in one of 
these planks, the plaintiff-in-error was not respon- 
sible for such a condition. . 

(3) That at the time of the accident the injured 
with his fellow-employees were engaged in carrying 
out a detail of work. They were tearing down the 
casing or coffer dam and that while engaged in that 
work they were fellow-servants, and if some of the 
employees threw these planks down for the men to 
walk upon, it would be an act for which the Bridge 
Company is not responsible and that the rule of a 
reasonably safe place to work would not apply to 
this case, as the employees were making their own 
place to work. 

This motion, after extended argument, was over- 
ruled, and a verdict was returned by the jury for 
the sum of $9000.00 in favor of the injured party. 
A motion for a new trial was then made on the two 
grounds: 

(1) That the verdict was excessive. 

(2) That the Court erred in refusing to direct 
a verdict. This motion was also denied. 

The testimony further showed that the injured 
Was a single man, forty-six years of age and was 
earning approximately $80.00 per month. That he 
had worked in and about this bridge for several 
months prior to the accident and that he was a man 
of considerable experience in and about bridge 
work. 


POINTS AND AUTHORITIES. 


‘The injured party and his fellow-employees at 
the time of the accident were engaged in carrying 
out a detail of work. The pier had been completed 
and they were tearing down the forms, taking out 
the pipes and in doing this work, the lumber was 
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scattered around the coffer dam, all of which, no 
doubt, had nails in it, and the Bridge Company 
owed the injured party no duty in regard to a rea- 
sonably safe place for the reason that the injured 
and his fellow-emplovees were making their own 
place.”’ 
Subbo vs. Pacific Coast Construction Co., 1383 
Pace. 83. 
Kreigh vs. Westinghouse, Church, Kerr & 
Co., 152 Fed. 120. 

The plank upon which the injured testified he 
was injured was a temporary structure erected by 
the employees and for which the Bridge Company 
was not responsible. 

Middleton vs. P. Sanford Ross, 202 Fed. 799. 

Armour vs. Hahn, 111 U. 8. 318. 

Haughey vs. Thatcher, 85 N. Y. S. 935. 

Phoenix Bridge Co. vs. Castleberry, 131 Fed. 
iGy 

Reynolds vs. Barnard, 168 Mass. 226. 

Anderson Admr. vs. Smith, 226 U. 8. 489. 

The injured party and the men working about 
-him were fellow-employees, and if some of his fel- 
low-employees threw down these planks while do- 
ing this work and the injured passed over them, it 
would be the act of a fellow-servant. 

Most vs. Kern, 34 Ore. 237. 

Brunell vs. 8S. P. Co., 34 Ore. 256. 

Seeds vs. American Bridge Co., 144 Fed. 605. 

Baugh vs. Baltimore & Ohio Railroad Co., 
9 U.S. 368. 


The company in this case had provided a safe 
runway and staging for the men to walk upon and 
use in doing their work and if the men, including 
this injured man, prepared a place of their own, or 
provided a temporary walkway, the Bridge Com- 


Fa 


pany is not liable for negligence because of a defect 
in the temporary structure. In such a case the in- 
jured employee is guilty of contributory neghgence 
and assumes the risk. 
Dryden vs. Pelton-Armstrong Co., 53 Ore., 
page 418. 


ARGUMENT. 

In the statement of facts we have dwelt some- 
what on the evidence and have set forth the tes- 
timony of the injured party so far as was related 
to the platform where he claims he was injured. 
The injured party is the only witness who testified 
as to what this staging consisted of. All the other 
witnesses, among whom were Chalfan, Hofstetter, 
Clark and Holmes, testified that there was no such 
platform there. The superintendent, Dawson, also 
testified that they had a regular scaffolding gang 
and this gang had never constructed such a plat- 
form as the injured man complains of. 

The defendant-in-error contends and claims that 
the deposition of Piltz and Carlgren was to the ef- 
fect that the Bridge Company constructed this plat- 
form or staging. The physical facts, however, did 
not bear out any such conclusion. It is hardly con- 
eeivable that this foreman, Piltz, would take a gang 
of men and go over to this pier and build such a 
platform as described by the injured. The fact re- 
mains beyond question; if there was a platform 
there, as the injured contends, it was one prepared 
by the men themselves by simply throwing a few 
of the loose planks on the ground. The injured 
testified that there were several hundred planks 
laying around this coffer dam. A large number 
were piled up on the bank. All the witnesses testi- 
fied that these planks that were scattered about the 
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coffer dam and the bank were taken from this pier. 
That is, were stripped off and, no doubt, many of 
them had nails in them. It would not be more than 
a minute’s work for a man to throw four or five of 
these planks on the ground. From the coffer dam 
to the bank was only a few feet. 

Some of the witnesses testified that there was 
water probably a foot deep at some points. Other 
witnesses testified that some of the excavated dirt 
had been thrown between the coffer dam and the 
bank and that while the dirt was soft, it was possi- 
ble to walk on the dirt. 


Whatever the facts remain to be, assuming that 
plaintiff’s testimony is true, the most you can claim 
for this testimony is that the emplovees threw down 
a few of these planks which they had stripped from 
this pier and plaintiff walking over and across 
these planks received a puncture in the ball of his 
foot. If this had been a staging built by the Bridge 
Company or of a permanent character, or if it had 
been the only walkway that was there at the time, 
we would not argue this point, but all the testimony 
shows and points out that this company did have a 
float from the bank to the coffer dam which was 
constructed of solid planks, bolted to a log raft. The 
injured did not deny this and all the witnesses tes- 
tified that this float could have been used and was 
used for the men to cross upon. 

Referring briefly to the testimony of Hofstet- 
ter, pages 174 and 175 of the Transcript of Record, 
in which Hofstetter detailed the conversation had 
with the injured after the accident: : 

Q. Did Mr. Carlgren have any talk with him 
(meaning the injured) ? 

A. Yes, sir. 
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Q. What was the conversation? 

A. He asked him what was the matter and he 
said he stepped on a nail. 

Q. Was there any further conversation? 

A. Not that I heard. 


Q. Did he state anything about where the nail 


A. He said it was in the board. 

Q. Did he point to the board, or did he not? 

A. No, not when I was there. He pointed off 
that way. Now, I don’t know whether he meant to 
the board or what it was. 

Where were these boards that he pointed to? 
They were all around on the shore there. 
On the bank where he was sitting? 

There were boards scattered all over there. 
Hoy many boards were there? 

Oh, I don’t know. There must have been two 
or three thousand boards—a pile of them. 

Q. They came clear from the top of the pier? 

A. Yes, sir. 

Q. How many boards were there? 

A. Well, some of them would be probably—I 
think two-foot was the shortest piece they could 
use. 

Q. Two feet long, some of them? 

A. Yes, sir. That would be the shortest piece. 
Very seldom they used a piece two feet long; at 
times they did. And there were some fourteen or 
fifteen feet, I suppose. I don’t know just how long. 

Q. That was about the longest? 

A. Yes, si 

The other witnesses’ testimony in regard to the 
boards that were lying about the place where the 
injured was hurt was practically the same. They 
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had been stripping these forms from the pier for 
several days. The injured was a man of some ex- 
perience, as he testified that he had worked for the 
Bridge Company for several months before the acci- 
dent; that he had followed building work and con- 
struction work for years, and, no doubt, knew that 
this lumber had nails in it. A glance would show 
him the condition of this lumber. The plaintiff-in- 
error’s condition in this appeal is briefly that this 
plaintiff, beg an experienced man with consider- 
able knowledge of this kind of work, was injured 
by stepping on one of the loose boards that were 
thrown about this coffer dam. The fact that three 
or four of these boards were laid side by side for 
the injured or other employees to walk upon does 
not make the Bridge Company guilty of negligence. 
They were engaged at the time of the accident in 
demolishing this outer casing or form. They were 
cleaning up the debris which they themselves cre- 
ated. The foreman Chalfan was at the place of the 
accident, but even in doing this work of cleaning 
up, any act of the foreman would be the act of a 
fellow-servant. It was not a case where an employer 
had provided a platform or a staging or an appli- 
ance for the men. 


As stated by the witness Hofstetter, on page 
176 of the Transcript of Record: ‘‘There might have 
been a plank throwed in there, because there is quite 
often a plank throwed in there to walk on.’’ 

@. Was there any built staging in there? 

A. There was no built staging. 


The testimony of Chalfan, Clark and Holmes 
and the City Engineer was to the same effect. No 
doubt, the men in getting around the coffer dam 
would occasionally pick up a plank and throw it on 
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the ground, but for this act the Bridge Company 
is not responsible. 

In the case of Seeds vs. American Bridge Co., 
144 Federal 605, Judge Sanborn lays down the 
duties of an employer and the duties of an employee 
as follows: 


‘“Mhe risk that a safe place will become unsafe 
or that safe machinery will become dangerous by 
the negligence of the servants who use them, is one 
of the ordinary risks of the employment which the 
servants necessarily assume when they accept it. 
It is a risk of operation and not of construction or 
provision, and the duty to protect place and ma- 
chinery from dangers arising from negligence in 
their use is a duty of the servants who use them, 
and not that of the master who furnishes them.”’ 

In this case the defendant-in-error was not so 
providing a place of permanent structure. There is 
no testimony in this case from which it can be as- 
sumed that the Bridge Company had anything to 
do with preparing this little platform over which 
the injured states he walked when injured. This 
injured party and his fellow-workmen were en- 
gaged in carrying out a detail of the work of de- 
molishing this outer casing, tearing it up and re- 
moving the planks as they were stripped from the 
pier. In such work the rule of a safe place does 
not apply and cannot apply for the reason that the 
place is continually changing and the workmen 
themselves are making the place. In doing such 
work even under the instruction of a foreman, the 
workmen assume the risk of injury. In such a ease 
there is no duty to provide safe machinery or ap- 
pliances on the part of the employer. 


As was said by Mr. Justice Brewer in the case 
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of Baltimore & Ohio Railroad Co. vs. Baugh, 149 
U.S. 184: 


‘Prima facie, all who enter into the employ of 
a single master are engaged in a common service, 
and are fellow-servants, and some other line of de- 
marecation than that of control must exist to de- 
stroy the relation of fellow-servants. All enter into 
the service of the same master to further his inter- 
ests in the one enterprise; each knows when enter- 
ing into that service that there is some risk of in- 
jury through the negligence of other emplovees, 
and that risk, which he knows exists, he assumes 
in entering into the employment. * * * He cannot, 
in reason, complain if he suffers from a risk which 
he has voluntarily assumed, and for the assumption 
of which he is paid.”’ 

But the danger from the negligence of one spe- 


cially in charge of the particular work is as obvious 
and as great as from that of those who are simply 
co-workers with him in it. Each is equally with the 
other an ordinary risk of the employment. If he is 
paid for the one, he is paid for the other; if he as- 
sumes the one, he assumes the other. Therefore, 
so far as the matter of the master’s exemption from 
hability depends upon whether the negligence is 
one of the ordinary risks of the employment, and, 
thus assumed by the employee, it includes all co- 
workers to the same end, whether in control or 
not. But if the fact that the risk is or is not ob- 
vious does not control, what test or rule is there 
which determines? Rightfully this, there must be 
some personal wrong on the part of the master, 
some breach of positive duty on his part. If he 
discharges all that may be called positive duty, and 
is himself guilty of no neglect, it would seem as 
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though he was absolved from all responsibility, and 
that the party who caused the injury should be 
himself alone responsible. 

In Section 1545, 4 Labatt’s Master and Servant, 
2nd Edition, the following rule is annunciated: 

“The general rule to which, for reasons to be 
explained in the following section, the courts have 
now committed themselves, may be stated thus: 
If the master supplies suitable material for the con- 
struction of an appliance which he is not obliged, 
and has not undertaken, to furnish in a completed 
state, and the workmen themselves construct it 
according to their own judgment, the master is not 
liable for the manner in which they used the ma- 
terials thus supplied.”’ 

In this chapter and section this author discusses 
in detail the non-liability of the employer for acts 
of the servants in arranging temporary scaffolds, 
lays down the general rule that in temporary scaf- 
folds there is no obligation or positive duty on the 
part of the employer to look for defects. So, in the 
case under consideration, the lumber from which 
this walkway was made was old lumber which had 
been scattered around this coffer dam. It had been 
stripped from the pier and the men themselves had 
laid it down to walk upon. For such an act the 
master is not responsible and should not be held 
hable. 

In the case of Callan vs. Bull, 113 Cal. 593, the 
following rule is annunciated: 

‘lhe rule which required the master to provide 
a safe place and safe appliances for the servant is 
applied when the place in which the work is to be 
done is furnished or prepared by the master, as in 
the case of a ship or a mill or a factory, or when 
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the machinery cf other appliances with which the 
scrvant is employed to work are furnished by the 
master; but it has no application when the place 
at which the work is to be done or the appliances 
fer doing the same are to be prepared by the 
servant himself. If the appliance is furnished by 
the master for the purpose of enabling the servants 
to perform the work in which they are to be en- 
gaged, he is required to see that it shall be rea- 
sonably safe for that purpose; but, if the prepara- 
tion of that apphance is a part of the work which 
the servant is required to perform, the master is 
not liable for any defect in its preparation. The 
rule does not apply to a case where several persons 
are emploved to do certain work, and, by the con- 
tract of emplovment, either expressed or implied, 
the employees are to adjust the appliances by which 
the work is to be done.’’ 

We submit that under the evidence in this case, 
the Court was in error in not directing the jury to 
find a verdict for the defendant, and respectfully 
submit that the case should be reversed. 


Respectfully submitted, 
F.S.SENN. 


